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Abstract

Starting points are two contrasting and provocafpezspectives: Temp-agency work or civil
service work as possible ideal types of ‘flexiguriThis thought experiment clearly demonstrates,
however, that neither the state nor the temp-ageecyor can serve as role-models for the future
standard employment contract. The paper, thereiatends to contribute to the empirical and
theoretical backdrop for an alternative. It stallg comparing the extent and dynamic of part-
time, temporary, and own-account work in Europ@vahg that these forms of non-standard
employment relationships are spreading, howeveraating degrees and depending on the
national employment systems. Although empiricalende confirms to some extent the thesis of
erosion, the same evidence can also be taken awlamtion for a still stable fundament of the
standard employment contract, all the more as tivegiasing variety of employment relationships
concentrates on new jobs and new labour markeig@pants (women, the young, other
vulnerable people). As both the empirical and tletioal backdrop provide plausible arguments
for the raison d’étre of the open-ended employrmentract as well as the need for its adjustment,
the logical next step is to ask which new elemgmbsild be included into the legal or institutional
design of employment relationships to ensure tijiet rbalance’ of flexibility and security, the
ultimate aim of all ‘flexicurity’ rhetoric. The pa&p responds to this problem by suggesting a set of
new institutional arrangements based on the thebtyansitional labour markets, in particular

the institutionalisation of ‘active securities’ uaitood as legally guaranteed social rights to
participate in decisions about work and employngerd to share equally their fruits as well as
their risks. The final section exemplifies the ptitd role of these new securities on the basis of
two regulatory ideas: rights and obligations to e&jty building and coordinated flexibility as
functional equivalent to external (numerical) fleikty. A summary and a brief outlook related to
the new European Employment Strategy conclude.

1. I ntroduction

A provocative starting point in examining the cosylelationship between
flexibility, related insecurities and the standardployment contract might be an
obvious counter-model reflected in the followingtoan:

! paper presented to the IIRA European Congress 20CBpenhagen, June 28-30,Track 4 on Employment
Relations (Goodbye Flexicurity — Welcome (again) Transitiohabour Markets?, convener Peter Auer
(ILO).

% Professor Emeritus of Political Economy at theeRdmiversity of Berlin, and Director of the Labour
Market Policy and Employment Research Unit at thei&&cience Research Centre Berlin (WZB) from
October 1989 to March 2008; contastvw.guentherschmid.eu
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Some employers tend to see the new standard emetdymodel in this way:
They would like to dismiss people at will by tetiin,Who knows, perhaps we see
us again as temp-agency worker!"

The infamous example for such an employer is ttal+gaderSchleckein
Germany, who closed many small shops and rehiedtrkers through the
dubious temp-agency firtdeniar paying its workers wages 30 percent lower
than before and providing much lower fringe besdfike holidays and Christmas
payments on the basis of an even more dubiousctiobeagreement with the so
calledChristian Trade Unions

What teaches this case? At least so much: In tlatimee,Schleckehad to
eliminate this practice due to heavy public protestiuding top officials of the
government. He evidently broke existing labour I&wrthermore, the Christian
Trade Unions are charged with not fulfilling thenddions as a representative
union for collective agreemernts.

3 As the government deregulated temp-agency wotldrcourse of the ‘Hartz-Reforms’ in 2002/03, it was
not expected that the competition between traderur@presentatives in the temp-agency sector would
develop into a harsh power battle between uniodewutihe umbrella of DGBDeutscher
Gewerkschaftsbundnd unions under the umbrella of CGZh(istliche Gewerkschaften Zeitarbeit und
PersonalServiceAgenturermhe charge against CGZP comes from VER.DI (a D@Betrunion) and is to
date (April 2010) still pending. The conflict oftérest is also reflected in fragmented representatn the
employers’ side; more about this in Vitols (2008).



The grey zone between lawful and unlawful practicyever, is still much too
broad in Germany, and neither labour law nor indalstelations law have
properly reacted to the increasing risks of workefated to temp-agency work. It
seems that regulations intending to avoid the wiaescurities related to Temp-
agency work would have to meet the following coiodis:

minimum wages, guaranteed by law and/or collediyeements;

- legal acknowledgement of collective agreementaugfincdheir extension
on workers or employers not covered by these (usGibral) agreements;

- provision of accumulating rights to transitionsoimmpen-ended
employment contracts within a limited period of &ém

- reflection of higher risks through higher secuptgvisions, for instance
through higher contributions to social securityr@andatory funds for
training or employability provisions.

The German legal framework does not yet satisfgalemnditions. This is a pity. |
would not go so far as Jelle Visser whom | remenmb&king the following
provocative statement on a panel discussibamporary work agencies are the
trade unions of tomorrow!Yet, little doubt can be raised that temp-agemeyd
possibly can play an important role in providemgploymensecurity as an
alternative tgob security by effectively pooling the risks relatedeconomic ups
and downs, or by effectively pooling the risks tethto workers’ care obligations
and continuous training needs. The hybrid employroentract between temp-
agency firms, user firms and temp-agency workeyaidver, will just be one
element and not the paradigm of the new standapdogrment contract because
the firm obviously will remain the core institutiaf work organisation in the near
future.

So, why not going back to the good old times inalilthecivil servantwas the
prototype for ‘flexicurity’? This model clearly pvaded employment securignd
social security in case of family formation, illiseslisability and old age
exchangdor accepting a wide-range ekternalflexibility by demanding from
the ‘servants’ to move with the jobs, anternal flexibility by demanding to
move with the tasks. In addition, female civil samts were assumed to live in
celibacy, which forced them to quit the civil sesiwhen they got married. The
implicit social contract of this model was not otitye man as the earner of the
family, but also the man free from any other obigato work.

Sure, this model would be hard to sell today. Hosvesince the abolishment of
female celibacy and the enforcement of gender @gutde state as employer
could be considered as a model for a new standapbgment contract at least in
some respect. State employees in Germany, fomostaot the right to part-time
work or to adjust working-time to life-course cotalns long before it was



introduced in 2001 to all employees. The state alss the model for including
the right to part-time work combined with pareréve in 2008, and state
employers were also pioneers for concession bamgaaombining wage
flexibility with employment security.

On the other hand, anecdotic evidence tells thabhfiexibility among state
employees is far from the wide range requiremegitded to the original civil
servant model. In addition, mobility between prevand public sector is often
discouraged, due for instance to the non-transiléyabf security provisions
related to the civil servant status. Furthermong| servant-types of contracts
induce insider-outsider cleavages, reflected fetaince in the fact that the number
of fixed-term contracts in the German public seidwice as high as the national
average.

So, neither the state nor temp-agency firms careses models for the new
standards. However, before pondering further osiptesalternatives to the
traditional standard employment contract, a looklenactual contractual
development might be useful.

2. Why do we need new standardsat all?

There is plenty of evidence that the standard eympémt contract (understood as
open-ended and dependent full-time work) is eradNan-standard employment
relationships are spreading, however at varyingekedepending on the national
employment system. The following paragraphs sha#itrate this trend by some

stylised fact$.

First,open-ended part-time contrads percent of the working age population
vary in Europe between almost zero percent in Raareamd 25 percent in the
Netherlands (Figure f)Apart from the new member states, open-endedtipaet-
contracts are on the increase. There is also md podiscussing that part-time
concentrates on women and low-wage jobs, andltleaetjobs are risky in terms
of social security in old age. However, open-engad-time contracts might be
considered as element of the new ‘standard emplolyomntract’ to the extent
that they substantially contribute to householebme through skilled work in the
range of 20 to 34 hours and including options toenio full-time work.
Transitions from open-ended part-time to full-tirhewever, are still rare, and
robust evidence in a comparative perspective id ttacome by.

4 For more figures and data see Schmid/ Protscoj2@&hmid (2010).
® Notice that this way of measuring correspond$iéopart-time employment rate in contrast to thealhgu
presented share of part-time related to total eympémt.



Figurel: Part-time Employees (only with open-ended contracts, and
without self-employed) as Per cent of Working Age Population
(age 15-64), 1998 and 2008
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Source: Eurostat, own calculations

Second, fixed-term contracts, including temporagtfimers, as percent of
working-age population vary between almost zerecgmrin Romania and 16
percent in Spain. The dynamic in the last ten ysansixed, but most EU-member
states experienced a further increase (Figuree2lin@ examples are the UK and
Denmark with a slight decrease. The reason for theiiation from the majority
of the ‘old European member states’ is the fachotierate or low employment
protection. The two countries are therefore couai@mples for the otherwise
strong positive correlation between employmentguidn and fixed-term
contracts, especially among men. Furthermore, fieeah contracts, especially in
form of temp-agency work, is concentrated amongigoadults and often
combined with low skills and low wages. Many malke transition to open-ended
contracts, but also many get stuck and become nrsmbéhe new precariat.
Again: good and actual comparative data on tramwsitates are missirfg.

® Some figures based on the European Community Holds€tanel (ECHP) for the period 1994-2001 can be
found in Klammer et al. (2008); Leschke (2008) juleg an excellent four-country study on non-stashdar
employment (Denmark, Germany, UK and Spain) baseith® same data source; The International Monetary
Fund (2010, Chapter 3, p 10) delivers some estinmatg®arly probability of transitioning from a teorpry

to a permanent contract, ranging from 12.1% (Pafjug 47.4% (Austria), missing however estimates f
Denmark, Germany, The Netherlands and Sweden).i¢kenst al. (2010) report that 27% of formerly fixe
term workers got a regular contract after termaratf their job and an intermediate phase of uneympént
(against 34% of formerly temp-agency workers, 18¥nkrly part-time workers, and 65% formerly
‘permanent’ workers). Statistical monitoring ofrisitions on a regular (e.g. yearly) basis is atillurgent
desideratum, both at national and internationatllev



Figure2: Temporary Employees (including part-timers) as Percent of
Working Age population (15-64 years), 1998 and 2008
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Source: Eurostat, own calculations

However, two overall conclusions seem to be unstete The higher the share of
temporary contracts, the higher the unemploymedtieity (and therefore the
unemployment risk) to cyclical variations of demaadact well documented by
various studies in the meantirh€inally, the increasing concentration of fixed-
term contracts on young adults raises serious cos@bdout how these young
people might be able to plan their life (includfiagnily formation and long-term
careers) in the future.

Third, the number of self-employed — measured hsrewn account workers
without additional employees and working withouteemployment contract — as
percent of working-age population, lies between pgocent in Luxemburg and
13 percent in Greece (Figure 3).

" For instance reflected in the dynamic betas (Otnefficients), the elasticity measure of unemplogme
related to output fluctuations, which correlatehwtgmporary work (International Monetary Fund 2010,
Chapter 3, p. 14). The authors of a case study congptoe unemployment performance of Spain (drastic
increase) and France (moderate increase) duringutinent crisis (Bentolila et al 2010) argue thablar
market institutions in the two economies are ralilar, except for the larger gap between disatisgsts
of workers with permanent and temporary contrattSpain, which lead to huge flows of temporary veosk
out of and into unemployment. The authors estirimagecounterfactual scenario that more than onfedfial
the increase in the unemployment rate (about Gepésge points!) would have been avoided had Spain
adopted French employment protection institutiogfote the recession started. The case of the German
‘unemployment miracle’ — to which we come lates-different. Here it was less employment protectian
the availability of ‘active securities’ which prewed a drastic increase in unemployment.



Figure3: Sedf-employed (full-timeor part time own-account workers) as
Per cent of Working Age Population (15-64 years), 1998 and 2008
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Source: Eurostat, own calculations

There is no clear pattern of the dynamic. In mamyntries, self-employment is
falling mainly due to the decline of traditional alifarming, in some countries
self-employment is still increasing in the so caléeeative sector or due to
disguised self-employment and to some extend deeftrced self-employment
of unemployed people. Many of these own accounkersrface high risk of
volatile income and lack of health or social insu&in old age. We know little
about transition rates from self-employment to wagek and vice versa,
however an excellent study from Sweden demonstth&tshis dynamic may be
substantial (Delmar et al. 2008). Especially thebmation of open-ended part-
time employment with self-employment seems to peoanising strategy for
enhancing employment and income security beyondttraard employment
contract.

If we combine these three forms of non-standardi@ynpent and control for
overlapping (for instance, some part-timers havediterms contracts; some self-
employed are part-timers), we get the aggregatestemmard employment rate.
This rate varies between 7 percent in Estonia apidceurse the champion — 43
percent in the Netherlands (Figure 4).

A deeper systematic comparison of employment a@atiips in the EU member
states, their dynamics and their relationship witrer performance measures of
employment systems over the last decade revedlgefunsights (Schmid 2010).



Figure4: Aggregate non-standard employment ratesin Europe, 1998 and
2008

Source: Eurostat, Labour Force Survey; own calmriat The “aggregate” non-standard
employment rate includes part-time, fixed-term amsh account work controlling for
overlaps; the EU-average excludes Bulgaria, Malth@yprus.

First, through differentiation by gender, the pretbecomes more telling. Both
the level (EU-average of about 15 percent for i2érpercent for women in
2008) as well as the dynamics (EU-average of ab@arcentage points change
from 1998 to 2008 for men, about 4.5 percentagetpa@hange for women) hint
to the fact that non-standard employment mainlga#f women. It may, thereby,
come to a surprise that this combined indicatotffexible employment is
highest both in the so-called social democratitesys (Sweden, Denmark, and
the champion Netherlands, as a hybrid system, @geclpyand in the ‘liberal’
systems (UK, Ireland). The family centred contimftonservative’ systems
(e.g. Austria, Belgium, France, and Germany) a$ agethe Mediterranean
systems (e.g. Italy and Spain) are in the middid; all of the new member states
(e.g. Czech Republic, Hungary, the three littletiBatates) — with the exception
of Poland — are at the bottom.

8 Non-standard employment is not necessarily flexiblall respects: Part-timers, for example, ass le
flexible than full-timers in terms of numerical vikimg-time (overtime, short-time); fixed-term workeare
often less flexible than open-ended full-timerserms of multiple tasks. We will come back latethis
point.

® Albeit Poland’s employment rate is low like in rho$ the transition countries, its share of temppmork
is very high. Fixed-term employment rocketed frotd ®00 (1998) to 3,207,000 (2008), whereas total
employment stagnated. The reason probably is stheefpulation of temporary work which allowed fixed-
term chain contracts without any limit until 20@nly in 2004, Poland introduced stricter regulatiexcept



Second, non-standard employment increased in alaidsU-member states,
especially in the Netherlands, Germany and Italytli other hand, it is
remarkable that most of the new EU-member stabtes‘ffiansition countries’) not
only cluster together, but that some of these cms)tespecially Latvia,

Lithuania, and Romania experienced even a dedlitlee aggregate non-standard
employment rate. The most likely explanation o$ theiature is the fact that work
in the informal economy serves as a functionaljant for formal non-standard
employment. In addition, in countries with low eoamic prosperity, part-time
work (the most important component of ‘non-standargployment’) does not
provide enough earning for women engaged in fotadaur market work.

Third, the fact that ‘social democratic’ as well'l@seral’ systems rank high in
terms of non-standard employment can be takerrasnestantial evidence that
non-standard jobs are related with very differegutatory frameworks. Whereas
the Dutch or Danish non-standard employees sedra weell covered by
employment and income security arrangements, #maat be said, for instance,
for their counterparts in Britain, Germany andyitaturthermore, not all of these
jobs are precarious or exclusionary. They can sas\&epping stones or as
intermediary jobs within a meaningful work life ear. One can also argue that
the concentration of non-standard employment omgadults reflects the
renaissance of occupational labour markets (Mar4d880) requiring a series of
job-to-job transitions in order to gain professib&gperiences and
competitiveness on the labour market. Neverthels®) in countries with high
security standards, non-standard jobs often invbigbker risk of exclusion than
standard jobs.

Fourth, related to the Lisbon Strategy’s goal afiakinclusion, the good news is
the fact that aggregate non-standard employmenglates both positively with
employment and labour force participation as welah prosperity in terms of
gross domestic product per capita. Although cotiaia cannot be taken as a
causal proof, this observation (especially thetpasrelationship in the dynamic
perspective) nevertheless indicates that increeseety of employment
relationships supports higher inclusion of peopte the labour market as well as
a higher level of market transactions. The bad riewsat non-standard
employment and the related higher risks are heawihcentrated on women,
young people, and low-skilled, i.e. on the moreneshble part of the labour force.
In some countries, especially in Germany, the esitenof non-standard jobs is
closely related with the extension of low-wage jobs

Fifth, and related to the Lisbon ambitious claimaaird-class competitiveness,
empirical evidence seems to indicate that risingrstandard employment does
not lead to increased productivity. On the contrérg relationship of
employment growth and labour productivity (GDP eeployed worker) from

in the seasonal and temp-agency sector. In facheight of fixed-term contracts was in 2007, drel t
number of temporary workers declined slightly i0&0



2000 to 2007 is slightly negative. There is no EEnvber State obtaining
simultaneously high employment and productivitywgito (European Commission
2008, pp 37-9}° As a consequence, the capacity for redistribu@oml with it the
possibility to compensate the losers in a highlgaigic economy) is weakened
instead of strengthened. In other words, tradinigigmer income security through
redistribution (an essential element of the Daffisikicurity’ model) for taking
over higher risks related to flexible jobs (eitireform of non-standard
employment or in form of high job turnover) beconaegoid option if no better
balance of flexibility and security can be found.

The proof that it is non-standard employment whietlards productivity growth
has yet to be brought about. Peter Auer (200¢litig this issue from one
angle, reports a positive, yet curvilinear relasioip of job tenure and productivity
on an aggregate level. A recent study at the nierel of firms echoes this result
related to innovation (Zhou et al. 2010). Base@dinm panel from the
Netherlands and sophisticated econometric modedsawthors report that firms
with high shares of workers on fixed-term contrdw@se significantly higher
sales oimitative new productbut perform significantly worse on sales of
innovative new productdirst on the market). High functional flexibiliiy
insider-outsider labour markets enhances a firrais product sales, as do
training efforts and highly educated personnel. Stuely found weak evidence
that larger and older firms have higher new prodat¢s than do younger and
smaller firms. These findings, the authors conclstieuld be food for thought to
economists making unqualified pleas for the deragun of labour markets.

To sum up: Evidence tells that the standard empésyraontract is eroding but
not disappearing. Insecurities related to non-sieshdmployment are great, and
the related risk of a dual labour market is notsgved satisfactorily in most if
not all countries.

However, non-standard employment is not per seapiacs and insecure. Open-
ended part-time work in the range of 20 to 34 hasireot necessarily related with
insecurities, both in objective as well as in sabye terms. And concerning
temporary workers, at least 50 percent (in NL ei@mpercent) end-up in open-
ended contracts after five years, using fixed-teomtracts as stepping stones or
spring-boards. So, in some countries, especialligerNetherlands and
Scandinavia, non-standard employment seems to bhévegrated into the
overall social security system; in some countesgecially in Germany, more

10 The exception, perhaps, is Sweden. According dheem (six country) study, Sweden was — apart ftioen
USA - the only country with both an increase in Eypment and productivity during the last decadee Th
authors of this study (van Bart et al. 2009) expthia exception basically by productivity gainsservices
(where Germany, in particular, has productivityidef), and by high investments in “immaterial dafi
(investments in economic competences, among oiidirsn specific human capital; investments in
innovation potential, e.g. in research & developmivestments in information systems); the hugedsh
investment programme in human resources ®im@wledge Lift Programmbketween 1997 and 2002) may
be part of this explanation (Albrecht et al. 2005).

10



needs to be done. And comparative survey resehmhssthat subjective job
insecurity is not necessarily related to the typemployment contract (e.g.,
Bockerman 2004).

Furthermore, it would be a mistake to identify retandard employment with
flexible work. Research shows that part-time emeésyare less likely than
permanent employees to switch between differerggyd work on the job, and
there is no difference in the type of ‘task flektlyi between temporary workers
and permanent workers. Performance oriented paysysiems are less likely in
part-time and temporary work. Part-timers and terapoworkers are less likely
to put in extra hours of work. Finally, there isaternative or at least a functional
equivalent to non-standard employment, which mé@aw@porating negotiated
flexibility and security into the standard employmheontract.

All this reminds to be careful in demanding radiclaganges or to bet on
interesting but utopian unitary employment consaetch as the Frensicurité
sociale professionelle(from the left political corner) or theontrat de travail
unique” (from the right political corner), not to speaktbé& unconditional basic
income (bedingungsloses Grundeinkommerds a panacea for all labour market
insecurities which is so prominent in the currepti@an debate. This conclusion
seems also to be confirmed by looking briefly o tiireory of the employment
relationship developed by Herbert Simon (1951) lasdollowers like Oliver
Williamson (1985) or David Marsden (1999).

3. On thetheory of employment relationships

What does this theory tell? | will only briefly toln upon this part in order to
sketch the rough picture and to identify requiretaef further researcH.The
starting point is the interest of the stylised lkabmarket actors (employees and
employers) into the standard employment contragnés without saying that a
further exploration of this issue would also havelifferentiate the interests
within these stylised actors.

Employees’ are interested in income security, @affgdn a steady and possibly
rising income stream over the life course. Job isigcis the most important
means for income security, but also interestingefoployees in terms of stability
in social networks. Furthermore, option security, e terms of available choices
of working time and career opportunities play ptaigan increasingly important
role, especially for employees with family obligats and high educational
potentials. Employees are ready to accept limmatiavoicefor these securities,
to beloyal to the employer and not &xit opportunistically (to take up the
terminology by Albert Hirschman, 1970).

1 More can be found in my book &tull Employment in Europ&Schmid 2008a, 178-85).
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Employers’ primary interest in a standard employnoemtract is authority in
order to ensure flexible use of human resourcewfich they are ready to
exchange some job and income security. They aodraisrested in reliability for
the sake of security of high quality services fdriah they exchange some voice
to workers. Last but not least, they are interestdoeedom to hire and fire,
which means in external flexibility, for which thaye ready to provide some
implicit contract, for instance in form of layofésd seniority rules as an
employment insurance device. The latter option,dwes, will heavily be
influenced by the costs of hiring and firing, det@red first of all by the market,
and second by institutional rules such as dismgsdkction or prohibition of
discrimination.

Now, one can ask: What about the disinterest df @acty in open-ended
employment contracts, which would potentially (netessarily) be reflected by
an interest in sales contracts? First, employeghtnse some interest in open-
ended employment contracts by having other incaseurces than wages. Little
systematic knowledge is available, but anecdotidesce says that substantial
capital income or assets are available only foironty, and some kind of assets,
such as real estate and houses might even entrenirgdrest in long-term
employment relationships. In return, a well funotig housing market might be a
functional requisite for high external flexibility.

Second, interest in experience accumulation ongatcnal labour markets may
reduce interest in open-ended employment contrAstalready noted, there is
some sign for the revitalisation of occupation@ldar markets, and experience
accumulation may be of special interest for youdigita. One can plausibly
assume that temp-agency firms can play an importd@in this respect.

Third, the decline of tenure related (‘fringe’) ledits may be reason for losing
interest in long-term contracts. In return, a ppb transferability of such
benefits may increase job mobility; the same effed the shift of financing
social security from wage contributions to gen&&htion as it is largely the case
in Denmark.

Employers’ interest in open-ended contracts mayedese, first, by reduced
opportunity costs to buy specialised knowledge aedithrough information
technology; second by the erosion of internal lalvoarkets, complemented by
increasing labour mobility through migration oriaxprovement of traffic
infrastructure; and third by the fact that informoattechnology decreases the
half-life of firm-specific knowledge and depreciat@acit knowledge. In addition,
overall demand volatility through the structuraifsitom (manufactured) mass
production to services (especially human arounctkbhek services) will decrease
the interest in long-term relationships or at l@astease the interest in a larger
flexibility buffer of human resources. It remaih®wever, an empirical question
how relevant these possibly changing circumstaacesompared to
countervailing factors such as the permanencevefsified quality production
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(Streeck 1991), the increase of recruitment casthifjhly specialised workers or
increased firing costs due to regulation.

Nevertheless, as far as disinterest in open-endieitact on either side of the
contracting parties increases, three alternativeswaailable: First, turning to sales
contracts, in other words to buy work or servigesf outside of the firm instead
of relying on the making by their own staff; secptadenrich the employment
contract with elements of sales contracts includiegotiated elements of
flexibility and security; and third, to enrich saleontracts with elements of
employment contracts.

Let us turn to the first alternative, accepting fibetors driving sales contracts,
which means to buy instead to make. These factarkl ®e the availability of
cheaper professional services (e.g., through tegep@es, world-wide sub-
contractors); the availability of professional feeers or the reduction of
transaction costs for contracting through spe@dliggal services.

Possibilities to enhance standard employment catisttarough elements of sales
contracts are performance incentives of varioudkicafeteria payments-
systems, for example exchanging money for workimg taccounts or vice versa,
and life-course contracts.

Possibilities to enhance sales contracts with ehésnaf employment contracts are
to support the transition of employees to self-eawpilent with privileged access
to sub-contracts, which can serve as a qualityrarse device for the firm. Other
examples are providing training capacities for peas service agencies in
exchange of privileged access to high quality terapoworkers, building up trust
relationships by using joint IT infrastructure,torinstitutionalise employers’
networks for instance for joint vocational trainiagd education or mutual and
intermediate exchange of employees’ services. Taedether possibilities are
not yet well researched.

To sum up: The brief sketch of theory on the emplewt relationship certainly
needs more careful exploration, among others dyantg the concept of the
psychological contract (Marsden 2004) as well ag insights of behavioural
economics (Kahneman/ Tversky 2000, Schmid 200@udg#ble reasoning, so far
however, tells that on the employees’ side inteérestcome-, job- and option
security is still high, but demands of voice- oit@ptions (at least in form of
temporary leaves) are rising; on the employer® sitterest in authority,
reliability and freedom for hire and fire is stiligh, but opportunity costs of
implicit contract commitments are rising.

So, the general conclusion from this brief thecedtexercise can be
metaphorically formulated by paraphrasing Eugemesoo The king is dead —
long lives the king!)‘the standard employment contract is dead — Loreslthe
‘new’ standard employment contract!

13



The question now arises: Considering both, the Bogresult of a partial
erosion of the standard employment contract andhtharetical result of a still
existing interest into long-term employment relatibips of employees as well as
employers, what could or should be ‘new’ relatethimemployment contract?
The answers coming from labour law seem to be dith#ts articulated by
researchers of labour law themselves (e.g., Mit&@@0), and by observing the
debate on labour law from a sociological point iefw (e.g. Knegt 2008,
Rogowski 2008). On the contrary, labour law expertanimously hint to the
need to extend the view beyond the labour conbycionsidering (also) the legal
and regulatory policy which shapes labour’s positiosociety: employment
policy, training and education, unemployment anddent insurance,
superannuation and pensions and so on.

The theory of transitional labour markets (TLM)ants to contribute to this
broader perspectiVi.lts tentative answer is — again metaphoricallynfoiated —

to provide “social bridges” that compensate for tiigher risks of increasing
contractual variety and to ensure that non-stangéosleither are intermediate
stages in the work-life or become “stepping stortesustainable job-careers.
New active labour market policy, thereby, has t@teare that these institutional
bridges contribute also to (or, at least, do nglatigely affect) productivity
growth. One strategy to realise this objective rhlghto exploit more
systematically the flexibility potential of opendad contracts (internal numerical
as well as functional flexibility, especially inrbes of education and training).

In other words: TLM theory claims that the implertegion of the EU’s eight
common principles of ‘flexicurity requires to follow consistent normative and
analytical principles as well as to take into actdte way people perceive their
life-course risks and the way they act in situatiohuncertainty. In order to
establish such institutional arrangements, therthebTLM uses the concept of
social risk management, elaborated elsewhere ($ch@ti8a, 213-241). The
following exemplifies this approach by deliberatiorg the implications of
important restrictions of rational economic behavio

12 For literature in the spirit of TLM see, amongerth Anxo et al. (2007), Auer/ Gazier (2006), Gazie
(2003), de Gier/ van den Berg (2005), Howe (200&)Kdning (2007), Lassnigg et a. (2007), Muffels
(2008), O'Reilly et al. (2000), Rogowski (2008), &6t/ Gazier (2002), Schmid (2008), Schémann/
O’Connell (2002).

13 The eight common principles decided — after a GRaper induced consultation of Member States — by
the European Council in December 2007 are: (1) geatt through new forms of flexibility and securit2)
a deliberate combination of the four ‘flexicurigomponents: flexible and reliable contractual ageanents,
comprehensive lifelong learning strategies, effectictive labour market polices, and sustainald@ko
protection systems; (3) a tailored approach acogrth the member states’ specific circumstances; (4
overcoming segmentation through stepping stonesrandgh managing transitions both in work and
between jobs; (5) internal as well as externakitierity’; (6) gender equality in the broader sen$e
reconciling work, family and private life; (7) tleeucial importance of the social dialogue in impéarting
‘flexicurity’, which means — in TLM terms — negatigal flexibility and security; and, finally, (8) fai
distribution of costs and benefits (European Comimis2007, Kok et al. 2004).
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4. On the Gover nance of Balancing Flexibility and Security

The general question from the perspective of sogklmanagement is: How
should labour market policy take account of re&aweoural traits such as
bounded rationality, asymmetric risk perception eski aversion instead of
‘ideal’ traits assumed by pure theory? Two questiare of special importance in
the TLM-framework: First, how can risk aversiondxercome in order to induce
people to take over more risks and the increasgubresibility that goes with
them? Second, how can the uncertainty entaile@gotated agreements or
contracts be overcome in order to maintain the alutust required for
continuous cooperation under conflicting interefts®spect theory, or the theory
of intuitive judgements and choices (Kahneman/ 3kxe2000), provides
interesting insights to the first question. Theotlyeof learning by monitoring,
going back to Albert Hirschman'’s development thedfiyschman 1967) and
further developed by Charles Sable (1994) suppises$ul hints to the second
guestion.

The way how people perceive risks determines minein teal daily choices.

Most people tend to myopic risk perceptions. Thegrestimate small-scale risks
in foreseeable future, and they underestimate {acgée risks that seem far ahead
in the future. Most people buy therefore more gdsdvel insurance than a
occupational disability insurance. Most people uasggmate also the risk of
unemployment or the risk of large income losses twelife course due to the
erosion or lack of skills.

Another important psychological insight is thatdes loom larger than gains in
risk perception. One the one hand, most peoplepsehall certain gains over
large uncertain gains, in other words, they préferbird in the hand instead two
birds in the bush. On the other hand, most peagledremely loss averse. They
don't like to give things away even if prospecgains are bright. Psychologists
have found out that the loss to gain ratio is alb@otto one. It makes thus a
difference in perception whether one frames aindkrms of losses or gains.

From these insights, important conclusions forgbkcy design of risk sharing
can be drawn. Daniel Bernoulli, one of the foundsgrgrobability theory and thus
of risk management, gives the clue. He made thergason: ‘A beggar will not
give up begging for a workfare job since he wouwlskl his ability to beg. He has
to be offered something more’ (Bernstein 1996,12-20). This “more” — what
could that be? TLM-theory suggests a specific smiuto this psychological
problem: the extension of the expectation horizmough a set of opportunity
structures available in the most critical eventsrduthe life course.

The first pillar of extending the expectation honawould be the establishment of
new social rights that go beyond employment. A tsofucould be the
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transformation of the employment contract to aeitbased ‘labour force
membership’ statusstatut professionne)** that includesll forms of work. The
‘statut professionnel’, therefore, would also engerancome and employment
risks related to transitions between various fooinsmployment and work. This
concept has been formulated most forcefully inShpiot-Report already ten
years ago. The authors of this report start withdhservation that the terms of
the trade-off on which the classical employee statas based — that is
subordination in return for security — are now &dron their head without any
new ones taking their place. This creates the proldf adapting labour force
membership to the new employer-employee relatignaihere the Fordist model
hinged on the stable organisation of groups of ekthe new model is based on
the opposite idea of the coordination of mobilaviduals. It has to react to the
necessity (and difficulty) of defining a membersbfiithe labour force that
integrates individualisation and the mobility obfessional careers. To the extent
that this individual mobility becomes the dominaharacteristic in tomorrow's
world, labour law has to ensure employment statdlitd thereby guarantee
workers recognition as labour force members. Thiagigm of employment
would thus be replaced by a paradigm of labourdonembership for individuals,
not defined by pursuit of a specific occupatiora@pecific job, but covering the
various forms of work which anyone might performridg his or her life (Supiot
2001, pp. 25-6, 55).

The new social rights are new in that they covéjexis unfamiliar to industrial
wage-earners: rights to education and trainingparopriate working hours, to a
family life, to occupational redeployment, retraigior vocational rehabilitation,
and to fully participate in the civil and sociabttigue. Their scope is also new
since they would cover not only ‘regular’ wage-easbut also the self-
employed, temp-agency, contract and marginal werkerey are new in nature,
since they often take the form of social drawirgits, which allow workers to
rely on solidarity, within defined and (possiblyllectively bargained limits in
order to exercise the new freedoms.

These new securities can no longer be seen as pwiery in exchange for
subordination (as in the old employment contrdmi},as the foundations of a new
freedom to act. They can be considereddwe social securitiewhich go hand-
in-hand with worker’s initiatives to shoulder theks of flexible employment
relationships instead of restricting them. Whetherinstitutional guarantee of
security takes the form of open-ended contract imibhilt flexibilities or fixed-
term contracts with fair risk-sharing devices dejsean the situational
configuration and on institutional path dependengg. will come back to this
point in the last section.

14 This official English translation is not satisfant; the original French term “statut professiorinebuld be
translated in German as “Arbeitsmarktbirger”.
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The second pillarfor extending the expectation horizon would be iregp stones
and bridges to overcome critical events duringdifeecourse. The tendency of
overestimating small-scale risks immediately imhsignd underestimating large-
scale risks in the long distance leads for instgremple to perceive the risk of
being stuck in the low-wage sector to be greatan the risk of long-term
unemployment resulting possibly from being too dyabout the jobs they will
accept. Active labour market policies, therefotedd not be confined solely to
offering jobs and placing individuals in work. FmN-up measures are required
for transforming sheer workfare measures into stepgtogeso sustainable job-
careers.

Thethird pillar for extending the expectation horizon would be psyagical
bridges to overcome asymmetric risk perception.efstance of risky jobs means
often abandoning familiar certainties, even thotigly may have a lower value
than the new employment prospects. These ‘fanagatainties’ may be of
various kinds. The reliability of social assistabemefits possibly supplemented
by a small amount of clandestine employment magrieeexample, the
confidence in one’s owproductive capacitieanother. Taking on a risky new
job, however, brings with it the fear of losing skeecapacities.

To give an example: Risk aversion of people confiiogn a relatively poor
background has a financial as well as a psychadgdicnension. Paradoxically,
the psychological dimension can be even more impbthan the financial, as
Bernoulli's example of the beggar had already digdaFrom motivation studies
we know, that poor people are especially depenaietihe sociability of their peer
groups. Training and education, however, impligsro change of the peer
group, especially when job mobility is requiredfa end. The consequence of
this insight might be to arrange group measurdsaaksof individualised
measures in order to stabilise trust within anleslaed social network.

The financial implication is to take care in thegramme design that fall back
positions remain always in sight. It is therefargoortant for these target groups
to have the opportunity to try out several jobshwitt benefits withdrawn
immediately if one option does not lead to suce¢ssce. Trust in such
opportunity sets rules out rigid workfare stratsgieat do not allow trial and error
as a productive job search strategy. For the saason, the implementation of
training measures for these target groups shoatwaloid raising too high
expectations, for example through the requireméptassing formal
examinations.

Thefourth pillar for extending the expectation horizon would be the
establishment and reinforcement@drning communitied_earning communities
are a paradigm of negotiated flexibility and setguout they differ from
traditional collective bargaining in at least tways. First, they include not only
trade unions and employers associations but alser parties that play a key role
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in the regional economy. Second, learning commesitisually involve a
representative of public authorities at local, oegil or national level.

Learning communities are a relatively recent phegroon and known under
different names, for instance in Germany underiahites for Jobs’BRliindnisse
fur Arbeit), and in the Netherlands as ‘covenants’. In a sahpaper, Ton Korver
and Peter Oeij (2008) define — and the followingssheavily on their intriguing
rhetoric — a covenant as an undersigned writteeeagent, or a system of
agreements, between two or more parties, at legsthat is or represents a public
authority, meant to effectuate governmental polidyere is not one format of
covenants, but they share common features: enougtapping interests of
participants, mechanisms bringing about both didimiand the machinery of
achievements, the parties cooperate, and formatieas are absent, yet parties
have the opportunity to go to court in case of heoparty's default.

Covenants are needed where issues are at stakedn #vis not, or not yet, clear
what exactly is required of which participants thi@ve commonly set and shared
values and targets. And since this is unknowsrs, djuite premature to invoke the
regular process of bargaining and thus of decidimghe distribution of the
eventual net advantages of the joint effort. Irt,fatat the net advantages are,
how they can be achieved by whom, and how theyhareto be distributed, can
only be clarified along the way - i.e. through l@ag by monitoring.

Learning means acquiring the knowledge to makedanidhings that (labour)
markets value (and therewitimearning the things not so valued). Monitoring
means the assessment of the partner-in-learniogder to determine whether the
gains from learning are distributed acceptablysTéads to a dilemma. Learning
may undermine stable relationships due to changdegtities. The result is
conservatism because winners and losers are natrkimadvance: The
advancing knowledge economy, for instance, vemiyikvill increase the
inequality of incomes further strengthening thetref the past two decades. That
may lead to a decision trap: When outcomes arertamcend where the odds are
that some will lose and others will win, with thistdbution of odds unknown,
conservatism is more likely than innovation. Inpes to employment and work,
conservatism means that parties revert to thesadly established identities §m

a manager', 'l am a craft worke&nd so on) and to the interests associated with
those identities, including social hierarchies etk and ideas of equity. When
monitoring is steered by already established itiestand vested interests,
learning is sure to be hampered, if not immobiljZed learning entails a
redefinition of identity and interest. New partri@psarrangements, therefore, are
needed to overcome such decision traps.

To summarise and to set these observations intdltheframework, covenants
defined and designed as learning by monitoringaasategy of policy
sequencing. Instead of planning we get exploringsghman 1967), and risks are
transformed from danger to trust. TLM do not emjpteasisks we want to avoid,;
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in other words those risks we would not normallgase to take. In the context of
TLM one needs to discuss risks that we take; fstaimce when moving from one
job to the next, from one employer to the nextfrone combination of activities
in work, care and education to the next, and sthféfere the counterpart of risk
is not danger but trust. We do not want to insumg &or accidents, ill-health,
unavoidable old age or other undesired mishapsyave to insure for moves we
want to make during our career and, indeed, incbosen life-course trajectories.
And as we make such moves in the expectation hlegt¢onform to the general
goals of more flexibility, more transitions and radraining, we want to be able to
cash in on our insurance when these expectatiengisaippointed. The
opportunities for covenants within the TLM-frameware in the transformation
of risks: from danger to trust, from external &tfition (events that we undergo) to
internal attribution (events we bring about). Rasithis transformation that needs
to be made in order to tackle the opportunitieBexibility, transitions and
training, and the problems (bottlenecks, linkagles}e give rise to. It is the same
transformation that underlies the problem of emalalty, with its emphasis on
personal responsibility, as distinct from the attile or public responsibility
derived from the traditional case of involuntaryearployment.

The paradigm of learning communities, however, oatwe applied to all
situations of collective choice. We have to comekltherefore to the original
concept of transforming the classical employmentraet into a citizen based
labour market status which broadens the flexibsiggurity nexus by further
elements of ‘active securities’ in the new standargployment contract. In the
following, | will elaborate on two regulatory idedsrst, on rights and obligations
to capacity building and second on coordinatedbiéty as functional
equivalents to (numerical) external flexibility.

5. Active securities as functional equivalentsto (numerical) flexibility

The first example related to ‘active securitieg) ¢ put under the headline:
Capacity building through ex ante redistributidrhe general strategy would be
to remind policy makers of the forgotten part afurance, which means to
stimulate ‘innovative hazard’ instead of only comtcating on the control of
‘moral hazard’. This is what is meant by the slogaaking transitions pay’, in
other words rewarding and ensuring risk taking.

Under the perspective of new social risks relatecritical transitions over the life
course, it would make sense to extend unemploymsuatance to a system of
employment insurance. Mobility insurance, eitheform of wage insurance like
in Switzerland or in form of the severance paynsetieme Abfertigungsrechtin
Austria(Schmid 2008a, 293) are already good practice kerntransitions pay. In
Germany, | have proposed to link parts of formeicttributions to a training
fund matched by resources from general taxatioexeante redistribution in
favour for high-risk low skill workers. Each workeould be entitled to the same
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drawing rights from this fund over his or her Idfeurse independent of his or her
saving capacities (Schmid 2008b). As the reasoaloogit transforming danger to
trust made clear, such virtual capacities and naogeéncentives would have to be
complemented through public infrastructures enguratiable and efficient
implementation.

The second example can be put under the headlaggacity building through
accommodationThe general strategy would be to extend work opmities
through ‘making the market fit for workers’ withdlaim of greater social
inclusion. This would mean to enrich the standanghleyment contract by
imposing duties of reasonable adjustment on empdapefavour of workers,
especially those with reduced work capatitin other words — and recently also
formulated by Simon Deakin in his recent book withain Supiot — rather than
requiring the individual to be ‘adaptable’ to charggmarket conditions, the
employment contract requires that employment prastbe adapted to the
circumstances of the individual (Deakin 2009, 28).

Simon Deakin interestingly provides good practicesnly related to disability
policy in Europe, an emphasis correctly reflecting salience of this problem,
noted also by Amartya Sen (2009)A good example in this direction, too, is the
recent modification of the German law for sevedibabled people, which
stipulates the right of disabled against their eyl to

- an employment which enables them to utilise ardkteelop further their
abilities and knowledge,

- the right to privileged access to firm-specifianirag,
- the rights to facilitation the participation in ertal training,

- the right to disability-conform work environmenhca

the right to equipping the work place with requitedhnical facilities.’

It is evident, that these kinds of adjustmentsedutequire support through
collective agreements or social pacts between fantsother key actors at the
local or regional labour market.

15 Such duties can be derived (in contrast to ditytielated approaches of justice) from the piieiof
justice as agencyalled “responsibility of effective power” by S€009, 270 ff), or from the concept of
“individual solidarity” in my own terminology (Schich2008a, 226 ff).

18 Sen (2009, 258-60) draws the attention to thetfeatfor people with disabilities, thiepairment of
income-earning abilitys often severely aggravated bganversion handicafHe cites a study for the UK
showing that poverty drastically jumps by 20 petage points for families with a disabled membeaking
account for conversion handicaps, whereby a queateibe attributed to income handicap and thregeysa
to conversion handicap (the central issue thaindjstshes the capability perspective from the pectpe of
incomes and resources).

17 SGB GozialgesetzbugtiX, § 81 (4).
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The first example for ‘coordinated flexibility’ care put under the headline:
Enhancing internal flexibility through mutual obdiions The general strategy is
to enhance internal adjustment capacities throoglirtuous and — possibly —
anticyclical investment. This would mean imposingiels or responsibilities for
reasonable adjustment not only on employers bot@isemployees, especially in
terms of investing continuously into their emploigpover the life course. The
conceptual terminology of ‘hiring’ may help to rel¢he rationale for such a
demand. Whereas the Fordist relations may havereebjittle effort from
employers for keeping the working capacity of hivaatkers in due shape (so as
to be able to return it at the end of the termarftact), the modern labour market
requires more efforts to fulfil this obligation (Kgt 2010); sharing responsibility
from the ‘hired’ employees’ side would be the othigle of the coin.

I know, this is a sensitive and difficult questi@uties or responsibilities may
easily overburden either side of the employmentreahor restrict freedom of
choice. However, negative externalities for noesting into the future may be
one justification, for instance the danger of wadcidents, health risks or
functional illiteracy through inability to use na@echnologies. Positive
externalities through individual investment, on thieer hand, may not be fairly
distributed in case of bad luck on the market if@oanté provision is taken care
for periodic redistribution (Dworkin 2000), for exgle through progressive
taxation, and/ or for renegotiation of the contraa). through collective
agreements. Especially related to mutual investsniée training and education,
contracts dealing with the distribution of futuregusesex antecan be more
efficient than ex post in order to prevent expliosta of hold-up situationsince
investments are often not verifiable for one of plagties due to information
asymmetries. Also the delegation of contract retiajog to a higher level than
the firm may help since renegotiating themselvesld/andermine the trust
relationship between employer and employee at ibeortevel (Teulings/ Hartog
1998, 65-76).

The second example for coordinated flexibility ¢enput under the headline:
Enhancing internal flexibility through risk-sharirgg pooling of human
resourcesThe general strategy here is to enhance intereability and security
through risk-sharing within the internal labour ketror through extending the
internal labour market beyond the firm through tese pooling.

An example for risk-sharing within the internal ¢éalb market is the German
Kurzarbeit(‘short-time work’). This instrument has a longditgon in Germany,
but can nevertheless still be counted as a ‘bestipe’ case for the TLM inspired
concept of employment insurance. Dismissals orffayare avoided through
sharing the income risk of falling demand betweepleyees, employers and the
state (via the public unemployment insurance systéhen the world-wide
financial crisis started, the number of short-tiwwkers rocketed within a few
months to its top of about 1.5 million in May 20@®graging 1.2 million for the
whole year, of which 700,000 were related to thgéet-oriented) metal-electric
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sector. The crisis hit especially skilled men inmamically strong firms and
Germany’s hot spot regions (Baden-WuerttembergaBay It is estimated that
workers, so far, carried about 3 billion Euroshe tosts® employers about 5
billion,*® and the federal employment agency about 4.6 biffidhe new
regulatory idea connected with this instrumenbiprotect not individual jobs per
se but to ensure the preservation of accumulatesam capital’ and to enhance
this capital through further employability measuespecially training and
education.

Kurzarbeit so far, has prevented — in combination (!) witheo work-sharing
measures plus a demand stimulus for the automobile indéétrymass
unemployment in an astonishing way. Despite oéast 5 percent decline in
economic output, unemployment rose only by 150(0085 percentage points) in
2009, whereas employment remained stable or eigittlglincreased. This
remarkable pattern induced the global media ingitisto celebrate th&serman
job miracle’, which certainly is correct compared to the cnisisponse of many
other countries (e.g. Spain or the United Statas)an exaggeration considered
the (potential) side effects. The intended comlmatvith training measures, for
instance, was not really successful. In Octobe®2@0%: employment agency
counted only 113,272 workers combining short-tineeknand training
(cumulated entries). The instrument is also quategeérous for it may preserve
industrial structures which in the long run are cainpetitive. There is also
concern about the fact that, for the first tim&@rman history, productivity fell
during a recession due to additional labour hoar@erzog-Stein 2010), but
possibly also due to the steady decline of prieateublic investments in
Germany during the last decatfdn any case, the flip side of this kind of

8 The replacement rate of earnings for the reduastting-time corresponds to the unemployment benefit
scheme: 60% (without children), 67% (with childreelated to the “normal” net earnings.

19 For the employeKurzarbeitdoes not reduce labour costs proportionally withiking hours. Some of the
fixed costs of labour remain, estimated between 24#46% per reduced working hour, depending on the
size of state subsidies. These remaining coststipadly, increase through many collective agreetsien
topping up short-time-allowance as an additionatllof wage insurance through negotiated flexib{iBach/
Spitznagel 2009).

20 Financed by unemployment insurance contributiovspartly through tax financed subsidies by the
federal government. Apart from extending the pdesiloration of short-time up to two years, the
government stimulated take-up of short-time espigdig taking over 50 percent of social security
contributions the employers, otherwise, would h@vpay) during the first half year, and 100 percent
thereafter. If training is combined with short-tintike 100 percent rule applies already for the fiedf year,
pus coverage of training costs as far as they occur

21 Melting down accumulated time accounts (savingeiipgivalent of 244,000 jobs), overtime work (288,00
jobs equivalent), and other forms of working tireductions (equivalent of about 500,000 jobs) thioug
flexible working-time corridors allowed by colleeti agreements (Herzog-Stein/ Seifert 2010, MoIG(®.

22 A wreck-bonus Abwrackprami of 2,500 Euro for buying a new car (supposedettelss polluting) in
exchange for a car at least nine years old; then@ergovernment spent altogether about € 5 hillion,
however, the bonus also benefitted imported nonv@arcars.

2 For instance the magazieonomistevoting a special issue (March™.2010) to the German job
miracle, as well as Nobel Prize winner Paul Krugrmahis columns irThe New York Timeand

International Herald Tribune

24 This alarming trend reflects the probably too hyemliance of the German employment system on the
export industry.
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employment security will be an extended periodoblgss growth during the
recovery (Moéller 2010, 336).

A more innovative example of pooling human resosi@étside risky temporary

or fixed-term employment contracts is the recetiectve agreement in NRW'’s
metal and electric industry. This agreement allbmss to lease redundant
workers (by keeping the standard employment cot)ttadirms with labour or

skill deficits. The social partners adopted witls tigreement a good practice
already familiar in the soccer indusfThe story has yet another interesting side
issue. If one agrees that this practice shouldla¢spossible between industrial
sectors (for instance between main contractorssabdontractors falling under
different collective agreements), the German lawremp-agency work
(Arbeitnehmeriberlassungsgegetould have to be changed since it allows such
a personnel change only within the same sector.

A final example of coordinated flexibility relatés the TLM emphasis on life
course orientation of new active labour marketgglwhich is ‘new’ involving to
a larger extent as in conventional labour markétpthe element of negotiated
flexibility and security. A good practice casehe ttollective agreement of the
German social partners in the chemical industipnl 2008. This agreement
establishes so-called demography furideniografiefondsat the company level,
yet with an overall framework agreement at the@attievel of the chemical
industry (including mining and energy companies)tivthe beginning of 2008,
all employers in this sector are obligated to yeadntribute €300 for each
employee into a fund, which can be utilized afi@responding negotiations and
deliberations at the firm level for various aimsyang others for early retirement
under the condition of building a bridge for youngrkers entering employment
or for buying occupational disability insurancesélfrom now on, building up a
corresponding and transparent information systdlacteng the age and
qualification structure of the companies’ workfoiseequired for all firms. This
can be expected to lead to the extension of thenpig horizon thereby inducing
an explicit employability policy of the firm.

6. Summary and Outlook

The starting point — to sum up — was that ‘flexitytiy the flagship of the
European Employment Strategy, still lacks empirasad theoretical rigour. It
often invites to lose talk, to the mistake thaxittdity is only in the interest of
employers and security only in the interest of esyeés, and it tends to be

% pundits of GermaRufRballwere curiously following up a prominent examg#€ Bayern Miinchetent
Toni Kroosto Bayer LeverkuserThis example is especially telling because itdhto a sensitive issue and to
potential limits of this modeBayern MiinchemandBayer Leverkuseare both at the top of the German
league Bundesligd. The decisive game between these two clubs tmemn the 10 of April (2010); Toni
Kroosturned out to be decisive in preparing the oné fgod_everkusen to reach a draw, which means he
could have scored against his employer to whomasadreturn after the 2009/10 season.
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captured by various political interests. The ainthi$ paper was to contribute to
conceptual clarity by using the theory of transiiblabour markets (TLM) in the
framework of the debate on the new standard em@oymontract.

We started therefore with two contrasting and poative perspectives: Some
pundits of ‘flexicurity’ see the model of the netaisdard employment contract in
the hybrid employment relationship between temmaigs, employers and
employees. Even if well-known ‘bad practices’, expdifred by an infamous
example from Germany, may easily kill this arguméritas been argued that the
potential of this ‘hybrid’ employment contract (axnof employment and sales
contract) should be considered an important elemietite new employment
contract under the condition that the related (nésks are properly taken care by
corresponding (new) security provisions.

The counter-provocative perspective is: Why nohgdiack to the good old times
in which the civil servant was the prototype oéficurity’? In former times, this
model clearly provided reliable employment (not)jebcurity and social security
in exchange for accepting a wide-range of exteftazibility by demanding from
the ‘servants’ to move with the jobs, and inteffiftibility by demanding to
move with the tasks. This model would be hard tbteday, yet it can be argued
that the perspective of trading in employment {ob} security for flexibility of
various kinds has still some charm. We came tatimelusion, however, that
neither the state as civil service employer nom@gency firms as ‘hybrid’
private employers can serve as the paradigm fonglaestandard employment
contract.

In the next step, we tried to provide food for émepirical backdrop of this
conclusion through a systematic comparative overae the extent and dynamic
of non-standard employment in 24 EU-member statd998 and 2008. The main
aim was to explain the sources of (new) insecuriied the sources of (new)
demands for flexibility on both sides — employessaeell as employees. Among
the ‘non-standard’ forms of employmepgrt-time workis the most important
driver for the — at least partly successful — is@a of mature aged workers and
(especially more) women into the labour market. s its flexibility potential

is uncontested related to employees, part-time wagpecially in its open-ended
and substantive form (more than 20 hours) — doesexessarily increase
employers’ flexibility, partly on the contrary. Timeost important insecurity
aspect related to part-time (especially in its nmaigforms) is reduced
accumulation of pension entitlement.

Temporary works basically driven by the wish of employers tonage (new)
uncertainties related to volatile demands and e@alty — to cut down wage
costs by avoiding, for instance, insurance relatadge increases of open-ended
contracts (e.g. seniority wages). High dismissatsthrough employment
protection regulation are important drivers, taqlaining to some extent
systematic national differences in utilising temggrwork. The most important
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insecurity aspects related to temporary work isigger risk of unemployment,
of low wages and the danger of getting stuck imardvard spiral of precarious
fixed-term contracts.

Self-employmenas the third most important element of ‘non-stadd
employment, is on the decline related to its tradal components (farming, petty
bourgeois business), but thriving — at least inntloge prosperous EU member
states — in terms of ‘modern’ forms related esplgdia the so-called creative
sector, and often also in combination (or sequewd®)dependent wage-work.
Whereas the latter form of self-employment opemsesmteresting opportunities
for employers to (cheaply) outsource tasks and®esyit seems to be an
interesting playing field for young adults to tndividual autonomy and agency,
or for parents to combine family work with gainfrmployment. In any case,
however, the related risk of social insecurity (lamd volatile income, and under-
insurance in case of illness and old age) is high.

Among many more interesting facets of this exerdise important conclusions
came out: First, there is still a tremendous ladkifmrmation on transitions and
transition sequences between ‘non-standard’ aaddstrd’ forms of employment,
especially in terms of life-course careers, whighbits firm conclusions on the
flexibility and security implications of non-stamdeemployment. What is clear
however, is that these implications are quite d#ifé related to the various forms
of non-standard contract. Second, (still anecdetijence seems to hint on the
failure to improve overall productivity and compiness based on ‘flexible’
employment relationships via ‘non-standard’ forespecially related to fixed-
term contracts.

Another weakness in the ‘flexicurity’ discoursehg often implicit assumption
that employers are for flexibility and employeesdecurity. The flexibility-
security-nexus, however, is much more complex)semere discussed at
length?® Another approach to get analytically a more rigsrbold of this nexus
is the theory of employment relationship going btcklerbert Simon’s seminal
article in 1951, refined in many ways, especiaihtlie literature of institutional
economics and employment systems. Taking up thi®ro a brief sketch, it
turned out that both (stylised) actors of the laboarket still have strong
interests in open-ended employment contracts. Hewérom both sides,
interests in new flexibilities and new securitiesa for various reasons requiring
to be taken into account in a renewed ‘standard@myent contract’. Yet —
following the recent debate on labour law — we wedralso not to set too much
hopes into a unitary or all-encompassing new cohtaad argued for a more
evolutionary perspective in developing these staigla

%8 gsee Leschke et al. (2007), and Schmid (200824223
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In exploring such new standards, TLM theory em@essthe importance of
individual behavioural traits in perceiving (newapbur market risks and in
making decisions that respond to these risks. Adtigpintending to support
labour market actors in preventing, mitigating oping with (new) employment
risks must consider these traits in designing iiet policies or institutions. Thus,
this matter of ‘flexicurity-governance’ was takep ia the fourth step by briefly
summarizing insights of new behavioural economias the theory of learning by
monitoring. As most people tend to be myopic relatehigh risks with low
probability and highly responsive to low risks witlyh probability, and since
most people are — depending on the situation aamdfaming of the problem —
either risk averse or unreasonably speculativetakérs, the strategy of extending
the expectation (and corresponding planning) horsmems to be a useful
guideline for policy intervention. Four (mutuallptrexclusive but
complementing) possibilities were presented andudised: First, the
establishment of (new) social rights beyond empleytmsecond, stepping stones
for navigating through various risks over the tfmurse; third, group instead of
individual employability measures; fourth — andesplly promising — the
establishment of learning communities through dquaats or covenants.

Agreeing covenants (the most interesting elemefaative securities’) is rather
different than issuing rules and laws. Insteadnddecing institutional forms of
'insurance’, covenants build on trust and sociaésmn, thus, on forms of
‘ensurance’. They are examples of what is nowatkllesd 'soft law' or 'soft
regulation’, and fit in with the larger Europeagnils on coordination. Although it
may be too early to advocate covenants for the figao level, if only because
none of the more essential partners (Council, Casion, European trade unions
and employers) possesses the muscle to bring theat,anany EU Member
States dispose about these conditions, and théenespean Employment
Strategy might at least play a midwife role in suping such social pacts;
European border regions even might start pilotgatsjin this direction.

Another weakness in the current ‘flexicurity’ copteés its neglect of the
interrelationship between flexibility and securitynany cases, security
provisions are the precondition for ordinary hurbamgs (with ‘animal spirits’)
taking over risks. However, securities can be tiedent kind and may have
different incentives. As theory tells us, any (sbcinsurance-contract leads
people to think of their contributions as kind e¥@stment that must have some
pecuniary return (even in case they are lucky eotdaffected by the risk, e.g.
unemployment, over their life course). It is, howewrong, to consider only the
negative incentives related to (in fact any kinging§urance and to concentrate all
policies to get this ‘moral hazard’ under contiduch neglected are the positive
incentives, which we may call the ‘innovative hataf insurance and which
encourages people to take over risks (with posékternalities for the society)
they otherwise would not take. Such innovative hdizaquires a corresponding
safety net either in terms of monetary benefit;siderms of social infrastructures
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on which workers can rely with trust if they araight by the negative side of the
risks they have taken over.

The real art ofbalancing flexibility and security’therefore, is to balance ‘moral
hazard’ as well as ‘innovative hazards’ in suchag what society indeed reaches
a higher level (‘equilibrium’) of flexibility andecurity. As the empirical part of
this paper has shown, the concentration of flekxybiheasures on external
flexibility such as fixed-term contracts and outitacting (among others to own
account workers) has shifted risks to individualsmall enterprises without, yet,
persuasive compensations of security and withadysing persuasive evidence
of increased sustainable productivity and competitess. This gave reason to
look to alternatives for which | presented two ragory ideas on the basis of
‘active securities’, which means institutional sagpenhancing the ‘innovative
hazard’ instead of controlling ‘moral hazard’ reldto securities: Rights and
obligations to capacity building and coordinatexkibility as functional
equivalents to (numerical) external flexibility. & final section exemplified the
potential role of such ‘active securities’ with sf@ emphasis on good practices
from the recent ‘German job miracle’, which, howevead to be partly qualified
considering their real or potential dangerous sitlects.

A final caveat, therefore, seems to be in orderséscessful countries
demonstrate, balancing flexibility and security lkmbe embedded in sound
macro-economic and macro social policy. Withoutistainable job creation
dynamics, all employability and stepping-stonetsgyges are in danger of ending
up in a cul-de-sac or of displacing other categoofeworkers. Without new active
securities, envisaged and represented perhapsatial progression clause’ of a
revised Lisbon Treaty, all ‘flexicurity’ strategiesight end up in new forms of
labour market segmentation.

As the process of Europeanization, in particulawuggh the Eurozone, increases
interdependencies, co-ordinated efforts to stineutatstainable economic growth
are required, especially through investments ietéeeb European economic and
social infrastructure. Related to our emphasisagtive securities’ (and in a bit of
speculative mood), the extension of the Europeamafbund to a European
Employment Insurance Fund, or at least a complestientof the European Social
Fund through a focused European Knowledge Lift Finaould make the
European Social Model not only more visible andyille, but might also develop
into a new level-playing field for balancing fleXity and security through an
enhanced civil and social dialogue.

27 pccording to the Swedish example (see Albreclal.e2005).
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